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were taken until a year thereafter, when a second application was 
made by the same persons to open a road upon the same location 
and viewers appointed, and an order was entered showing that no 
defense was made to the road, and directing the- case to be certified 
to the board of supervisors on the question of damages, only one 
person claiming damages. When the road was opened, gates were 
erected and maintained for some time by complainant and others, 
when they learned that the road had been established without gates. 
Complainants believed the road was a gate road, and some of the 
applicants represented to them that the second road applied for was 
the same as the first, a second application being rendered necessary 
because the papers in the first proceeding were lost, and that com- 
plainants waived their right to damages under this understanding, that 
two of the viewers thought it was a gate road, which was also the 
general understanding in the community. An open road would cause 
considerable damages to most of the landowners who had waived 
damages, and the road was of slight benefit to one of the owners to 
whom damages would be very heavy. Held that, while complainants 
might have ascertained from the record that the second application 
was for an open road, they were not guilty of negligence or want of 
diligence in failing to ascertain that fact and make defense to the 
application, so as to prevent equity from granting relief from the 
judgment in that proceeding. 

3. Appeal and Error — Proceedings in Lower Court — Objections — 
Failure to Object — Effect. — Where objections made to testimony when 
the depositions were taken were not called to the attention of the 
court below, they will be treated as waived on appeal. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 2, Appeal and 
Error, §§ 1258-1280.] 



STEINMAN v. HAGAN et al. 
Sept. 10, 1908. 
[62 S. E. 348.] 

Specific Performance — Necessary Parties — Subpurchasers Only 

the purchaser is a necessary party defendant to a suit by the vendor 
for specific performance of the contract of sale; so that one to whom 
the purchaser has sold, though not made a party, was bound by the 
decree for sale of the property for payment of the purchase money 
due the original vendor. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 44, Specific 
Performance, § 343.] 



